Appendix 2
Memorandum of Understanding regarding the provision of surface water drainage from
housing developments
1.

When proposals are received from a developer of a new housing development to which the
Security for Private Road Works (Scotland) Regulations 1985 apply to incorporate into the
development as part of its overall drainage design a section which carries surface water from
both the curtilage of houses and other buildings within the development and the roads serving
the development (this section being the “shared drainage system”), the authorities responsible
for drainage (SW), roads (RA) and flood risk management (FRM) at the development will work
together to agree the technical aspects of the shared drainage system to ensure it meets the
requirements of each of the authorities involved, liaising with other authorities with statutory
responsibility in relation to the development as required.

2.

The approvals given to the developer to allow the developer to proceed will include conditions to
ensure the shared drainage system (1) is constructed to the agreed technical standards, and (2)
can vest in SW on its completion independently from the remainder of the drainage system of
which it forms a part.

3.

Subject to any change in law over the period in question, the technical standards will not be
revised over the period of time given to the developer to complete the development. If the
developer seeks an extension to the timescale for completion, RA will liaise with SW and FRM on
the proposal, and the three authorities will agree any revised technical standards to be imposed.

4.

Where the development comprises a phase of a larger development, the developer must include
a stand-alone drainage system in the first phase to be completed, and either an individual standalone drainage system or integration by agreement into a completed drainage system for each
subsequent phase.

5.

RA will take a security to construct the road in accordance with the terms of the relevant
construction consent. This will include an amount sufficient to construct the shared drainage
system to the agreed standard.

6.

The shared drainage system will vest in SW on completion in accordance with agreed standards.

7.

In the event of RA being required to construct the road in accordance with the provisions of the
1985 regulations, SW will allow RA access onto land it has acquired to house the shared
drainage system to allow RA to complete the infrastructure. As required by the 1985 regulations,
RA will adopt the road on completion.

8.

SW’s vesting process will result in SW being legally responsible for maintaining the shared
drainage system. Once vested, SW will maintain that shared drainage system. Where the road
is not constructed by RA, RA will adopt the road as and when it is required to do so in
accordance with the provisions of section 16(2) of the Roads (Scotland) Act 1984. When the
road is adopted by RA, SW and RA will share the cost of maintenance of the shared drainage
system on a basis to be agreed. The agreed sharing of costs will be set out in a maintenance
agreement under section 7 of the Sewerage (Scotland) Act 1968. RA will become liable for its
share of maintenance under the maintenance agreement relating to that road from the date of its
adoption of the road.

9. The maintenance agreement will be specific to each development, and be based on a standard
framework, as follows –
9.1 SW will maintain the ‘below ground’ components of the shared drainage system,
9.2 RA will maintain the ‘above ground’ components of the shared drainage system,
9.3 the ‘below ground’ and ‘above ground’ components will be identified on the drawing forming
part of the maintenance agreement, and

2

9.4 SW will meet the cost of renewing the shared drainage system or any part thereof at the end
of its life.
10. If a developer proposes to add discharge to an existing shared drainage system, SW, RA and
FRM will liaise over the proposal and agree a response.
11. Should damage or an incident be caused by a third party which affects any part of the shared
drainage system, SW and RA will co-operate fully and openly in investigating the incident,
together with, where necessary, any relevant regulator, and join in seeking to recover the costs
of repair from that third party, if both consider that action is reasonable and proportionate.
12. Where a road is stopped up or de-listed, RA will no longer be responsible for its share of the
maintenance of any shared drainage system serving that road. If all connections from the
curtilage of houses and other buildings into a shared drainage system are removed, SW will no
longer be responsible for its share of the maintenance of that shared drainage system.
13. In their dealings with each other and other stakeholders in relation to the application of these
principles, SW, RA and FRM will endeavour always to act in a reasonable manner and a spirit of
co-operation. In addition, SW and RA will keep under review the terms of any maintenance
agreement they enter into, and will endeavour to ensure it always reflects a fair and equitable
division of the overall maintenance costs.
14. If a difference of opinion on any issue covered by these principles or a maintenance agreement
cannot be resolved through internal escalation procedures agreed between SW and RA, the
matter will be referred to the Scottish Ministers for determination, and that determination is final.
15. It is acknowledged these principles will evolve over time to reflect changes in legislation and
practice. SW, RA and FRM agree to review these principles from time to time at the instigation
of any of the authorities.
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